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As the 2018 midterm elections approach, the polls indicate
that numerous races for Senate and House seats and
governorships across the country are highly competitive. At
the same time, Americans—and non-white citizens in partic-
ular—face an increasing number and variety of threats to
their right to vote. Restrictive state-enacted laws and poli-
cies concerning voter eligibility and access to polling places
have multiplied like weeds in an unattended garden. More-
over, some political subdivisions have structured their elec-
toral systems in ways that have resulted in voters being
denied the equal opportunity to participate in the political
process on account of race or membership in a language
minority group.1

Voting rights advocates who seek to remove these barriers
to equality are confronting a challenging atmosphere in the
federal courts. It has been five years since the United States
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Supreme Court’s decision in Shelby County v. Holder2

substantially weakened the Voting Rights Act of 1965 by ef-
fectively eliminating the Act’s preclearance regimen. Be-
tween 1965 and 2013, § 5 of the Act prohibited covered
jurisdictions from making any change in their voting
procedures until the proposed change was “pre-cleared” by
the Attorney General or a three-judge panel after proof that
the proposed change had neither the purpose nor the effect
of denying or abridging the right to vote on account of race,
color, or membership in a language minority group.3 Section
4 of the Act provided the formula that was used to determine
which jurisdictions had a sufficient history of discrimination
to be subject to § 5’s preclearance requirement.4 The Act’s
preclearance regimen provided strong protection against
discriminatory voting changes in the covered states.5

Nonetheless, the Supreme Court held in Shelby County
that § 4’s coverage formula is outdated and unconstitutional.6

While the Court “issue[d] no holding on § 5 itself,”7 § 4’s
“invalidation effectively brought § 5 down with it” and “§ 5
does not prohibit or regulate any voting procedure changes
after Shelby County.”8 The impact of Shelby County was
immediate: shortly after the Supreme Court issued its deci-
sion, several states that were formerly subject to § 5’s
preclearance requirements made changes to their voting
procedures that made it more difficult to vote.

For example, the day after Shelby County was decided, a
Republican state senator announced that North Carolina’s
Republican-controlled legislature was going to expand a
photo ID bill into an “omnibus” election bill.9 This “omnibus”
bill “target[ed] African-Americans with almost surgical preci-
sion” by requiring certain forms of photo identification that
African-Americans disproportionately lacked, reducing the
time period for early voting, and eliminating out-of-precinct
voting, same-day registration, and pre-registration (which
permitted 16- and 17-year olds who declare an intent to reg-
ister to be automatically registered when they turn
eighteen).10 The Fourth Circuit held that the defendants
intentionally discriminated against African-Americans by
enacting the challenged provisions in violation of § 2 of the
Voting Rights Act and the Fourteenth and Fifteenth Amend-
ments and it permanently enjoined the State from enforcing
them.11 The success obtained by the plaintiffs in McCrory
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was hard-fought and pretty much complete.12

Other voting rights plaintiffs in the post-Shelby County
era have not fared so well. Unlike with the § 5 preclearance
regimen where the jurisdiction had the burden of proving
that its proposed change did not discriminate, under § 2
(which allows proof of discriminatory intent or effect) and
the Fourteenth and Fifteenth Amendments (which require
proof of discriminatory intent) plaintiffs have the burden of
proving discrimination. Even when plaintiffs have obtained
successful judgments in the district court, the courts of ap-
peal and Supreme Court have often reversed and left the
challenged practices in place.

Although forms of voter suppression such as poll taxes, lit-
eracy tests, and white primaries are remnants of a forgone
era, arbitrary registration rules, illegal manipulations of the
voting rolls, and unequal access to polling places still exist to
this day. For the ostensible purpose of assuring election in-
tegrity, some state and local governments have continued to
use these restrictive practices to disenfranchise people of
color and language minorities knowing that the legal system
will provide an arduous path towards justice.13 By using
these tactics, some jurisdictions have manipulated the politi-
cal process to stabilize systems of power that have prevented
communities of color, the economically disadvantaged, and
language minorities from obtaining a truly equal opportunity
to participate in the American democratic process.14

In this chapter, we will discuss voting rights decisions that
have been issued by the federal courts from January through
October 2018 concerning voter eligibility, effective access to
the polls, barriers that interfere with voters’ ability to ef-
fectively cast their ballots, and challenges to electoral
structures that allegedly dilute the voting strength of racial
and language minority groups. (We will note when appeals
have been filed and we caution readers to check the subse-
quent history of the cited cases given the twists and turns
that voting rights cases often take as they are litigated to
finality.) We will also discuss non-litigation alternatives that
voting rights advocates have used to promote equal op-
portunity in the electoral process.

I. CHALLENGES TO PRACTICES THAT
IMPACT VOTER ELIGIBILITY

States have enacted statutes and engaged in practices
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that impact voter eligibility in a number of ways. In particu-
lar, a number of states have engaged in voter purges that
remove persons who have previously registered to vote from
the voter rolls. At least one state (Kansas) has enacted a law
requiring documentary proof of citizenship in order to regis-
ter to vote. A number of states have also enacted voter ID
statutes that require that voters present specified types of
identification to vote. Finally, although almost all states
disenfranchise persons convicted of felonies for some period
of time, only four states (Florida, Iowa, Kentucky, Virginia)
permanently disenfranchise felons unless the government
approves an individual’s restoration of rights. The federal
courts have decided cases in 2018 concerning these types of
statutes and practices.

A. Voter Purges
States engage in voter purges for the ostensible reason of

ensuring that persons who were once registered are removed
from the voter rolls. Under federal law, removal of voters for
the following reasons is permissible: (1) disenfranchising
criminal convictions; (2) mental incapacity; (3) death; (4)
change in residence; and (5) request by the voter.15 Voter
purges can serve a legitimate function given that voter
registration lists in many areas are inaccurate because they
have not been updated to reflect that voters have died or
moved from the location where they initially registered and
failed to cancel the registration in their prior state of
residence.16 Nonetheless, there is a significant danger of
harm to our electoral system if voters are improperly
removed from the rolls, particularly where identifiable
groups of voters are disproportionately impacted.17

A 2018 study from the Brennan Center for Justice exam-
ined the voter purge practices of the states, assessed the
degree of compliance with the National Voter Registration
Act of 1993, and concluded that “[i]n the past five years, four
states have engaged in illegal purges, and another four states
have implemented unlawful purge rules.”18 The Brennan
Center found that the overall purge rate is escalating with
almost 4 million more voters purged from the rolls between
2014 and 2016 (during which roughly 16 million names were
removed) than were purged between 2006 and 2008.19 The
Brennan Center further found that the rate at which voters
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are being purged has increased more in jurisdictions that
were subject to the § 5 preclearance requirements prior to
the Shelby County decision.20 Georgia, for example, under
current Secretary of State and gubernatorial candidate Brian
Kemp, has reportedly purged roughly 1.5 million registered
voters between the 2012 and 2016 elections, and cancelled
the registration of 550,702 Georgians in 2016 and 2017.21 An
analysis of the underlying data indicates that 340,134 of
those Georgia voters who were purged in 2016 and 2017
were wrongfully purged based on the inaccurate presump-
tion that they had moved out of state or out of their county
when they had in fact never moved at all.22 Although
thousands of these voters re-registered once notice of their
wrongful removal was publicized, it is probable that hun-
dreds of thousands of these voters will be unjustly disenfran-
chised for the upcoming 2018 general election.23

Voting rights advocates have challenged voting purges
with mixed success. In Husted v. A. Philip Randolph Insti-
tute,24 plaintiffs asserted that Ohio’s policy of identifying vot-
ers who have not voted in two years—sending them a mail-
ing asking them to verify that they still reside at the same
address, and then removing from the rolls voters who do not
return the card and fail to vote for four more years—was not
in compliance with the NVRA, which permits only “reason-
able efforts” to remove ineligible voters from the rolls based
on “a change in [] residence[.]”25 The Supreme Court, by a
five to four vote, held that Ohio’s policy was in compliance
with the NVRA.26 The Husted majority upheld Ohio’s policy
despite the uncontested fact that the policy “disproportion-
ately affected minority, low-income, disabled, and veteran
voters.”27 The Supreme Court did not reach the issue of
whether Ohio’s confirmation notice, which it sent to voters
as part of the process of removing them from the rolls, was
in violation of the NVRA.28 On remand, the Sixth Circuit
found that plaintiffs have shown a likelihood of success on
this issue and that “[t]here is a great public interest in not
denying voters the opportunity to vote, in violation of the
procedures of the NVRA, and a great public interest in not
removing names from the state rolls in violation of federal
law.”29 In granting in part plaintiffs’ motion for emergency
injunctive relief pending appeal on October 31, 2018, the
Sixth Circuit ordered Ohio’s county boards of elections to
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enforce an exception that had been created during an earlier
phase of the purge-related litigation (the “APRI Exception”)
by counting provisional ballots of certain voters who were
purged from the rolls between 2011 and 2015 if the voter: (1)
votes at their county’s early voting location or at the correct
polling place on Election Day; (2) resides where they were
previously registered; and (3) has not become ineligible by
reason of felony conviction, mental incapacity, or death since
the date they were purged.30 Given that over 7,500 eligible
voters had their votes counted under the APRI Exception in
the 2016 General Election,31 it is likely that thousands of ad-
ditional eligible voters will have their votes counted in the
November 2018 election.

Voting rights advocates were successful in their challenge
to Indiana’s statute32 governing voter purges. Indiana
participates in the Interstate Voter Registration Crosscheck
Program (“Crosscheck”) as a method for identifying voters
who may have become ineligible to vote in Indiana because
of a change in residence. “Crosscheck collects the names on
the voting rolls of all participating states, which at this point
is 27, mostly under Republican legislative control, and
conducts a computer search for matches, or quasi-matches”
based on name and birthdate.33 Because of the presence of
common names and birthdates along with incomplete voter
data, independent analysts have concluded that Crosscheck
is highly inaccurate. In particular, a statistical analysis by
researchers at Stanford, Harvard, the University of Pennsyl-
vania, and Microsoft “found that Crosscheck would eliminate
about 200 registrations used to cast legitimate votes for
every one registration used to cast a double vote.”34 More-
over, a disproportionate number of names that matched
under Crosscheck (such as Washington, Rodriguez, Garcia,
Lee, and Kim) belong to persons of color which in turn cre-
ates the risk that inaccurate purging under Crosscheck will
disproportionately affect communities of color.35

In two parallel cases, plaintiffs alleged that Indiana’s
policy violated the NVRA because it used the Crosscheck
matches to remove voters from the rolls without providing
the procedural safeguards required by the NVRA and it
failed to provide uniform standards for the use of the
Crosscheck data to county election officials.36 The district
court agreed, concluded that plaintiffs had established a
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substantial likelihood of success on the merits, and granted
plaintiffs’ motions for a preliminary injunction to block the
implementation of the Indiana statute.37

B. Interference With Voter Registration
Some states have interfered with efforts by citizens to reg-

ister to vote by adopting questionable procedures that
disproportionately impact non-white populations or gener-
ally impose an excessive burden on those seeking to register.
Georgia’s voter registration database “exact match” protocol,
which was signed into law in 2017, provides a prime
example.

Under Georgia’s “exact match” protocol, information from
a voter registration form is entered into a statewide voter
registration system and then matched against records on file
with the Georgia Department of Driver Services (DDS) or
Social Security Administration (SSA).38 If the applicant’s in-
formation entered into the statewide system does not exactly
match the applicant’s identity data on file with the DDS or
SSA, the registration application is placed in “pending”
status and the burden is on the applicant to cure the “no
match” result within 26 months.39 The “exact match”
required is truly exact: “the transposition of a single letter or
number, deletion or addition of a hyphen or apostrophe, the
accidental entry of an extra character or space, or the use of
a familiar name like ‘Tom’ instead of ‘Thomas’ will cause a
no match result.”40 “No matches,” which (according to the
plaintiffs’ complaint) have resulted in the cancellation of
tens of thousands of voter applications, can be created by
mere clerical errors and inaccuracies within the DDS and
SSA databases.41 Naturalized citizens can also receive a “no
match” if their citizenship status cannot be verified by the
DDS records.42

Persons whose registrations are placed in “pending status”
can vote in person if they present an approved photo ID and
possibly proof of citizenship status.43 However, persons who
are in “pending status” cannot vote by mail on absentee bal-
lots until after they resolve discrepancies with their voter
registration.44 If the applicant does not “cure” the “no match”
within the 26 month timeframe, the application is cancelled
and the applicant must start the voter registration process
all over again.45
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As of late October 2018, Georgia’s “pending” voter list
contained the names of almost 47,000 persons, of whom 70%
identified as African-American, even though African-
Americans make up only approximately 32% of Georgia’s
population.46 Another 10% of the persons on the “pending”
voter list identified as Latino or Asian-American and less
than 10% identified as white.47 In addition, the applications
of 3,667 individuals were placed on the “pending” voter list
because their citizenship could not be verified.48

The discriminatory impact inflicted by Georgia’s exact
match protocol is exacerbated by the fact that Republican
Secretary of State Brian Kemp is responsible for administer-
ing it. Kemp, who is currently running for governor and is
locked in a neck and neck race with Democrat Stacey
Abrams49 (who will become the first African-American female
governor in the nation’s history if she is elected), has raised
eyebrows and suspicions with his comments about the
upcoming election. In particular, in mid-October 2018 at a
ticketed campaign event, Kemp stated that Abrams’ well-
funded voter turnout operation and focus on absentee ballots
“continues to concern us, especially if everybody uses and
exercises their right to vote—which they absolutely can—
and mail[s] those ballots in.”50 Although Kemp has dismissed
his critics as “outside agitators,”51 prominent Georgians—
including former President Jimmy Carter—have called for
him to step down as Secretary of State to promote voter
confidence in the upcoming election.52

On October 11, 2018, several civil rights groups filed a
lawsuit against Kemp, in his official capacity as Secretary of
State, alleging that the “exact match” protocol violates Sec-
tion 2 of the Voting Rights Act, the National Voter Registra-
tion Act of 1993, and the First and Fourteenth Amendments.53

In particular, plaintiffs allege that the protocol: (1) has a
discriminatory impact on African-American, Latino, and
Asian-American applicants; (2) prevents the registration of
applicants who submit timely, facially complete, and accurate
voter registration forms in derogation of federal law; and (3)
imposes severe burdens on voting-eligible applicants’
fundamental right to vote that are not justified by any
rational or compelling state interest.54

On October 19, 2018, plaintiffs, through a motion for a
preliminary injunction, requested that the district court or-
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der that poll workers be allowed “to review documentary
proof of citizenship at the polls,” which would allow regis-
tered voters who are inaccurately flagged as non-citizens
(estimated to number 3,143) to vote a regular ballot. Already
voters placed in “pending” status for reasons not related to
citizenship can vote with a regular ballot if they present an
approved ID to a poll worker.55 In contrast, under the Secre-
tary of State’s current procedures, voters flagged as non-
citizens must furnish proof of citizenship to a county or dep-
uty registrar (neither of whom is necessarily at the polls).
Otherwise, the voter may only vote a provisional ballot.56

Plaintiffs also presented uncontested evidence that the
citizenship verification procedure has a disparate impact on
minority voters.57

On November 2, 2018, the district court found that the
process for an eligible voter to prove citizenship imposed a
“severe” burden on the voter that was not “narrowly tailored
to advance a compelling state interest.”58 Accordingly, the
court found that plaintiffs had shown a likelihood of success
on the merits along with the other required elements for
injunctive relief, and it ordered Georgia’s Secretary of State
to permit individuals placed on the pending list because of
citizenship issues to cast a regular ballot upon proof of
identity and citizenship to either “a poll manager or deputy
registrar.”59

In another state (Kansas), individuals attempting to regis-
ter have been subjected to the excessive burden of proving
their citizenship. In 2011, Kansas passed a law (the Secure
and Fair Elections Act (“SAFE Act”)) requiring Kansans to
produce documentary proof of citizenship when applying to
register to vote.60 Only three other states have such a proof
of citizenship law,61 and Kansas is the only state that has ag-
gressively enforced the proof of citizenship requirement. Be-
tween January 2013 (when the Kansas law went into effect)
and March 2016, tens of thousands of persons who attempted
to register to vote were denied due to their failure to provide
proof of citizenship.62 Plaintiffs filed suit alleging that
enforcement of the SAFE Act should be enjoined because the
proof of citizenship requirement violated the NVRA and the
Fourteenth Amendment to the United States Constitution.
The district court granted plaintiffs’ motion for a prelimi-
nary injunction in May 2016 and the Tenth Circuit affirmed
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later that year.63 In 2018, the district court held a bench trial
and granted plaintiffs’ motion for a permanent injunction
against the enforcement of the SAFE Act.64 Among other
things, the district court found that: (1) over 31,000 persons
were denied the ability to register due to the proof of citizen-
ship requirement; (2) the proof of citizenship requirement
disproportionately affected the young (those aged 18 to 29)
and politically unaffiliated; (3) in the past 19 years, only 67
noncitizens at most registered or attempted to register to
vote in Kansas; (4) between 1999 and 2013 when the SAFE
Act took effect, only 39 noncitizens (.002% of the 1,762,330
registered voters in Kansas as of 2013) successfully regis-
tered to vote; and (5) the small number of non-citizen
registrations were “largely explained by administrative er-
ror, confusion, or mistake.”65 Ultimately, the court concluded
that “the magnitude of potentially disenfranchised voters
impacted by the DPOC [documented proof of citizenship] law
and its enforcement scheme cannot be justified by the scant
evidence of noncitizen voter fraud before and after the law
was passed, by the need to ensure the voter rolls are ac-
curate, or by the State’s interest in promoting public
confidence in elections.”66 Accordingly, the court found that
the enforcement of the SAFE Act violated the NVRA and
unlawfully infringed on the right to vote guaranteed by the
Fourteenth Amendment.67

C. Voter ID Statutes
As of 2018, “[a] total of 34 states have laws requesting or

requiring voters to show some form of identification at the
polls.”68 In 17 states, voters are requested or required to pre-
sent photo ID.69 In seven of these states (Georgia, Indiana,
Kansas, Mississippi, Tennessee, Virginia, and Wisconsin),
the photo ID requirement is “strict,” meaning that voters
without acceptable identification must vote on a provisional
ballot and also take additional steps—such as returning to
the election office with an acceptable ID—to have their pro-
visional ballot counted.70

The ostensible purpose of the photo ID statutes is to ensure
that the person who appears to vote is actually the person
who is registered to vote under that name. However, voter
impersonation—which is the only type of fraud that the
photo ID laws could stop—is incredibly rare and, indeed,
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virtually non-existent. One widely cited study found only 31
credible allegations of voter impersonation out of the more
than 1 billion ballots casts in general and primary elections
across the country between 2000 and 2014.71 These findings
should not be too surprising. Fraudulently casting a ballot in
the name of another person is a criminal offense. Moreover,
voter impersonation is a very inefficient way to illegally ma-
nipulate an election since votes must be stolen one at a time.

Unfortunately, millions of American citizens do not have a
government-issued photo ID. A 2006 study by the Brennan
Center for Justice found that more than 21 million United
States citizens (or 11 percent of the population) do not have
government-issued photo identification.72 The Brennan
Center study further found that white voting age citizens
were far less likely than African-American and Latino voting
age citizens to lack photo ID and that as many as 7% of
United States citizens lack ready access to documentary
proof of their citizenship.73

The situation in North Dakota on the eve of the 2018 gen-
eral election provides an illustrative example of how a strict
voter ID statute can disproportionately impact non-white
voters and lead to potential disenfranchisement of thousands
of individuals. North Dakota voters (who provided President
Trump with a 36% margin of victory in 2016) typically prefer
Republican candidates.74 Nonetheless, North Dakota did elect
Democratic Senator Heidi Heitkamp in 2012 by a razor thin
margin of less than 3,000 votes. North Dakota’s Native
Americans (who number 46,000 and constitute 5.5% of the
state’s population) overwhelmingly supported Senator
Heitkamp and provided her with the margin of victory.75

North Dakota is the only state in the country that does
not require voter registration.76 Prior to 2013, North Dakota’s
voters could vote without any ID at all so long as the poll
clerk knew them.77 If the poll clerk did not know the voter,
the voter could produce one of several forms of ID.78 If the
voter lacked the requested ID, he or she could still vote utiliz-
ing one of the following “fail safe” mechanisms: either hav-
ing an election official vouch for the voter or having the voter
execute an affidavit stating that they were a qualified voter
in the precinct.79 In the spring of 2013, mere months after
Senator Heitkamp was elected, the Republican-dominated
North Dakota legislature enacted a “strict” non-photo voter
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ID law.80 In its current form, North Dakota’s voter ID statute
provides a more restrictive list of acceptable ID and elimi-
nates the “fail safe” mechanisms but permits individuals
who do not present a valid ID to mark a ballot that is set
aside until the individual’s status as a qualified voter can be
verified with a valid form of ID.81

Plaintiff Native American voters brought a lawsuit under
the Voting Rights Act and the United States and North
Dakota Constitutions to invalidate North Dakota’s voter ID
statute. Plaintiffs alleged that North Dakota has the nation’s
most restrictive voter ID law given the absence of any “fail
safe” mechanisms and that the law imposes a disproportion-
ate burden on Native Americans.82 The district court found:
(1) Native American eligible voters were less likely to pos-
sess a qualifying voter ID than non-Native Americans; (2)
Native Americans face burdens in obtaining a state-issued
ID due to their lack of required underlying documents; (3)
Native Americans were more likely to report using a “fail
safe” mechanism to vote in the past than non-Native
Americans; (4) almost 5,000 otherwise eligible Native
Americans did not possess a qualifying ID and 2,305 (48.7%)
of these individuals would not be able to vote in 2018 since
they lacked the supplemental documentation needed to
obtain a qualifying ID; and (5) the record “revealed no evi-
dence of voter fraud in the past, and no evidence of voter
fraud in 2016.”83 In April, 2018, the district court entered a
preliminary injunction against key portions of the statute
the district entered a preliminary injunction against key
portions of the statute after finding that “the public interest
in protecting the most cherished right to vote for thousands
of Native Americans who currently lack a qualifying ID and
cannot obtain one, outweighs the purported interest and
arguments of the State.”84

North Dakota immediately appealed. Although the Eighth
Circuit initially denied the State’s motion to stay the district
court’s injunction by its Order dated June 8, 2018, a panel of
the Court (by a two to one vote) granted the State’s renewed
motion to stay the portion of the injunction that required the
State to accept ID listing a current mailing address in lieu of
a current residential address (which the statute requires).85

The majority and dissent disagreed about whether the stay
would lead to the disenfranchisement of any Native Ameri-
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can voters in the upcoming November 2018 election. The dis-
senting judge noted that, although some portion of the 2,305
Native Americans that the district court found would be
disenfranchised under the voter ID law “may be able to
obtain proper identification under the aspects of the district
court’s order not covered by the stay, it is likely that many
eligible voters will still be disenfranchised.”86

The Native American voters promptly presented to the
United States Supreme Court an application to vacate the
stay entered by the Eighth Circuit. On October 9, 2018, the
Supreme Court denied the application over a dissent by
Justice Ginsburg (with whom Justice Kagan joined).87 Justice
Ginsberg reiterated the district court’s findings that “70,000
North Dakota residents—almost 20% of the turnout in a reg-
ular quadrennial election—lack[ed] a qualifying ID; and
[that] approximately 18,000 North Dakota residents also
lack[ed] supplemental documentation sufficient to permit
them to vote without a qualifying ID.”88 Justice Ginsburg
further found that “the risk of dis[en]franchisement is large”
because the stay created an “all too real risk of grand-scale
voter confusion” given that certain forms of identification
that were sufficient to permit voting during the primary
election—when the injunction against requiring residential
address identification was in force—would no longer suffice
to permit voting in the general election.89

In the aftermath of the Supreme Court’s ruling, four of
North Dakota’s tribes (the Standing Rock Sioux Tribe, the
Turtle Mountain Band of Chippewa Indians, the Spirit Lake
Tribe, and the Three Affiliated Tribes of Fort Berthold) along
with their non-profit partners have engaged in an energetic
effort to mobilize voters and distribute free Tribal ID Cards
with residential street addresses so that Native Americans
without the required ID can vote in November 2018.90 These
efforts have had some success in providing the requisite IDs
to more than 2,000 of the roughly 5,000 Native Americans
who did not have them by the end of October 2018.91 None-
theless, the Spirit Lake Tribe and several individual
plaintiffs—who believe that the residential address require-
ment leaves several categories of Native Americans at im-
minent risk of disenfranchisement—filed a lawsuit on
October 30, 2018 seeking a declaration that the residential
address requirement as applied to Native Americans violates
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the First and Fourteenth Amendments.92 The Spirit Lake
Tribe plaintiffs filed an emergency motion for a temporary
restraining order based on their supporting evidence and the
Eighth Circuit’s prior declaration that “the courthouse doors
remain open” if “any resident of North Dakota lacks a cur-
rent residential street address and is denied an opportunity
to vote on that basis.”93 Although the district court found
that the Spirit Lake Tribe plaintiffs’ affidavits provided
“great cause for concern,” it denied their motion for a TRO
on November 1, 2018 because the November 8 election is
“imminent” and “a further injunction on the eve of the elec-
tion will create as much confusion as it will alleviate.”94

D. Felon Disenfranchisement
The right to vote is one of the most cherished rights in

American society and five amendments (the Fourteenth,
Fifteenth, Nineteenth, Twenty-Fourth, and Twenty-Ninth
Amendments) directly address voting rights. Even the Con-
stitution does not provide American citizens with an unqual-
ified right to vote. In 1974, the Supreme Court held that
states may implement laws that disenfranchise persons
convicted of felony crimes who have completed their sen-
tences and paroles without violating the Equal Protection
Clause of the Fourteenth Amendment.95 The Court further
made clear that each state has the choice as to whether to
implement a felon disenfranchisement law and that the
Court was not going to choose between the values favoring
such laws and the values opposing them.96 As a consequence,
states take a variety of approaches regarding the voting
rights of persons convicted of felonies.97

The NAACP Legal Defense Fund and The Sentencing Proj-
ect estimated in 2016 that 6.1 million citizens were denied
the right to vote because of a felony conviction.98 African-
Americans are significantly more affected by felon disenfran-
chisement laws than other citizens: in 2016, 7.4% of African-
Americans were denied the right to vote because of a felony
conviction, as opposed to 1.8% of the non-Black population.99

These racial disparities translate to significant losses in po-
litical power for communities of color.100 In Florida, one of
the only states that continues to indefinitely ban people with
a felony conviction from voting, 21% of the voting-age Black
population is disenfranchised as a result.101 Floridians with a
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felony conviction may petition Florida’s Executive Clemency
Board to restore their right to vote, but the Board has “unfet-
tered discretion” in making the decision and the Governor
(who is a member of the Board) holds veto power.102 The
number of Floridians who have had their voting rights
restored has varied dramatically depending upon the
predilections of whoever is holding the governorship.103

In 2017 a class of Florida residents with felony convictions
challenged Florida’s disenfranchisement and re-
enfranchisement laws, alleging (among other claims) that
the laws together allowed government officials to arbitrarily
limit speech in violation of the First Amendment and to
arbitrarily allocate the right to vote in violation of the Equal
Protection Clause. The district court agreed with the class,
concluding that Florida’s vote restoration process violates
the First Amendment’s guarantees of freedom of association
and freedom of expression and violates the Fourteenth
Amendment’s Equal Protection Clause.104 The district court
subsequently permanently enjoined Florida from enforcing
its re-enfranchisement laws and ordered the defendants to
promulgate new criteria to guide vote restoration criteria.105

The Board appealed, however, and a panel from the Eleventh
Circuit granted a stay of enforcement of the judgment pend-
ing appeal.106

Citizens continue to fight against Florida’s discriminatory
re-enfranchisement laws through legislative advocacy, even
as it appears unlikely that the Eleventh Circuit will find the
laws unconstitutional. Starting as early as 2014, Floridians
for a Fair Democracy began collecting signatures in support
of an amendment to the Florida constitution that will restore
voting rights to most Floridians with a felony conviction af-
ter they complete any outstanding periods of probation or
parole.107 This year, the amendment will appear on Florida’s
ballot as an initiative.108 Although the amendment has been
criticized by some progressive voices for excluding those
convicted of murder or a sex offense,109 a September 24, 2018
poll by the University of North Florida Public Opinion
Research Lab found that the amendment was supported by
71 percent of likely Florida voters..110 The amendment, if
passed, “would restore voting rights to up to 1.4 million
people in Florida . . . [and] be the largest enfranchisement of
new voters since the passage of the Voting Rights Act of

THE PERILOUS PATH TO THE POLLS IN 2018

505



1965.”111

II. BARRIERS TO EFFECTIVE ACCESS TO THE
POLLS

Election officials in at least two areas have jeopardized the
ability of some non-white voters to cast in person ballots by
threatening to close—or in fact closing—convenient polling
places that had been used in past elections and assigning
the voters to inconvenient alternative locations. For example,
on August 9, 2018, Georgia’s Randolph County Board of Elec-
tions and Registration published a notice stating that it
planned to close seven of the nine polling places in the
county.112 Randolph County is rural, impoverished, sparsely
populated (7,719 persons in 2010), and predominately
African-American (61.8%).113 The proposed polling place clos-
ings—if implemented—would have heavily and dispropor-
tionately impacted the county’s African-American voters,
forcing thousands of them to travel up to 30 miles roundtrip
to vote.114 Prior to 2013, the decision to close polling places
would have been subjected to the Voting Rights Act’s now
disabled preclearance regimen. Now, however, such a change
in this consequential election year115 was subject to the de-
termination of the Randolph County Board of Elections and
Registration. After the proposed closings were announced,
the members of the community and elected officials of both
parties made their opposition known and voting rights
advocates threatened to sue if the Board carried out its
plan.116 On August 24, 2018, in a meeting that lasted less
than a minute, the Randolph County Board bowed to com-
munity pressure and voted down its proposed plan.117

Voters in one of the few majority-minority jurisdictions in
Kansas were not so fortunate. Ford County Kansas (which is
51% Latino) used a civic center in Dodge City (which is more
than 57% Latino) as the county’s sole polling place from
1998 through the August 2018 primary election.118 Although
the civic center served over ten times more voters than the
average Kansas polling place (over 13,000 voters compared
with the average of 1,200), it is centrally located with ample
parking and is accessible by public transportation.119

In mid-September 2018, however, the Ford County Clerk
moved the county’s sole polling place to an expo center lo-
cated outside Dodge City, and more than a mile from the
nearest bus stop, after she learned of impending construc-
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tion around the civic center.120 The civic center’s operator did
not tell the Clerk that the center—which is hosting several
high capacity events in the days before and after Election
Day—would be unavailable.121 And the Clerk knew that the
expo center was “not a convenient location”—there are no
bus routes or sidewalks to the expo center, anyone who tries
to walk there will have to cross a state highway, and those
who are able to drive will likely encounter significant
traffic.122 The inaccessibility of the expo center is a particular
issue for Ford County’s Latino residents who are dispropor-
tionately poor and reliant on public transportation in
comparison to their white neighbors.123 Nonetheless, the
Clerk decided to move the polling place to the expo center
based on her erroneous assumption that nearby construction
would render the civic center unavailable.124 To compound
the problem, the Clerk admits that she has sent almost 300
newly-registered voters conflicting notices about which poll-
ing location they should use on the upcoming election day.125

Voting rights plaintiffs filed a lawsuit against the Ford
County Clerk alleging that her decision to move the county’s
polling place out of Dodge City to the expo center unjustifi-
ably burdened their fundamental right to vote in violation of
the First and Fourteenth Amendments and discriminated
against Ford County’s Latino voters in violation of Section 2
of the Voting Rights Act.126 Plaintiffs filed an emergency mo-
tion for a temporary restraining order to force the Clerk to
open a second polling location in Dodge City.127 In her re-
sponse to the motion, the Clerk offered no evidence to sup-
port her initial claim that construction prevented the civic
center from serving as a polling place; instead, she claimed
that voter inconvenience and confusion on Election Day will
be minimized because Dodge City has offered to provide free
rides to the expo center and she has widely publicized the
polling place change.128 On November 1, 2018, the federal
district court denied plaintiffs’ motion for a temporary
restraining order.129 The court held that it would not be in
the public interest to force Ford County to makes changes to
the polling location this close to the election because doing
so “likely would create more voter confusion than it might
cure.”130 The court further held that it could not conclude
from the limited record presented that plaintiffs have a
likelihood of success on their constitutional claims under the
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First and Fourteenth Amendments.131

The denial of equal access to early voting sites is another
issue that has led to litigation in 2018. In Florida, university
students and voting rights advocates brought suit against
the Florida’s Republican Secretary of State alleging that the
Secretary’s opinion that none of the State’s public university
buildings could be used as in-person early voting sites
violated their rights under the First, Fourteenth, and
Twenty-Sixth Amendments.132 The district court found that:
(1) nearly 830,000 students were enrolled in Florida’s public
universities; (2) Florida college students utilized early voting
at a rate higher than Florida’s electorate as a whole (in 2016,
43% of college students versus 40.5% of the electorate as a
whole voted early) and college students elsewhere; (3) the
State’s policy “lopsidedly impact[ed] Florida’s youngest vot-
ers”; and (4) the State failed to articulate precise interests
sufficiently weighty to justify the burden on the plaintiffs’
right to vote.133 For these reasons, the court granted a pre-
liminary injunction after concluding that plaintiffs had
established a likelihood of success on their constitutional
claims (including their claim that the policy intentionally
discriminated against them based on their age in violation of
the Twenty-Sixth Amendment), that they would face irrepa-
rable injury if they were not granted injunctive relief, and
that the threatened harm from maintaining the ban on hav-
ing early voting sites on college campuses far outweighed
any damage that enjoining the State’s opinion would cause.134

Voting rights advocates challenged the location of early
voting sites in Indiana in another 2018 case. Under Indiana
law, voters may cast their ballots prior to election day by
“absentee” voting either by mail (under certain specified
conditions) or in person (known as early in-person voting).135

Each county clerk’s office must be open for early in-person
voting and county election boards have the authority to es-
tablish additional satellite offices for early in-person voting.136

Marion County is Indiana’s most populous county, with the
State’s highest nonwhite population in absolute and relative
terms.137 In 2008, Marion County opened two satellite in-
person early voting sites and more than 73,000 Marion
County residents cast early in-person votes.138 Indiana—for
the first time since 1964—also cast its electoral votes for the
Democratic Presidential candidate (Barack Obama), who
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secured a 26% margin of victory in Marion County.139 There-
after, the Marion County election board failed to re-establish
satellite in-person voting sites in every federal general elec-
tion from 2010 through 2016, each time for lack of the
Republican Board member’s or her proxy’s vote.140

Voting rights advocates filed suit against the Marion
County Election Board alleging that the Board’s failure to
re-establish satellite offices for early in-person voting after
2009 violated the rights of African-American voters under
the First and Fourteenth Amendments and § 2 of the Voting
Rights Act.141 Plaintiffs moved for a preliminary injunction to
require the Board to re-establish the satellite offices. The
district court considered the evidence and made the follow-
ing findings: (1) African-Americans who used absentee vot-
ing in Marion County were more likely to use early in-person
absentee voting than non-Hispanic whites who voted
absentee in 2008, 2012, and 2016; (2) the Board’s failure to
approve any satellite voting locations in 2012 and 2016: (a)
decreased the proportion of all voters who used early in-
person absentee voting in Marion County; and (b) dispropor-
tionately decreased the proportion of African-American early
in-person voters relative to non-African-Americans in
comparison to 2008;142 (3) the Board’s failure to establish sat-
ellite offices had a disproportionate impact on African-
American voters and caused a substantial loss of early votes;
(4) “partisanship motivated, and indeed is the but-for cause
of, the Board’s action” given that any restriction on early
voting tended to depress Democratic voter turnout and vote
share and there was no other credible neutral explanation
for the Board’s failure to provide the satellite offices.143 In
view of its findings, the district court ordered the Board to
provide satellite offices for the November 2018 general elec-
tion after it concluded that plaintiffs had shown a fair likeli-
hood of success on the merits, that they would suffer irrepa-
rable harm without injunctive relief, and that the balance of
equities weighed in plaintiffs’ favor.144

Even properly registered voters who do not physically come
to their polling places, but instead vote by absentee ballot,
have experienced barriers that can result in their votes not
being counted. In Georgia, as of October 20, 2018, election
officials had rejected 1,785 (2%) of the absentee ballots that
were returned to them.145 The vast majority of these ballots
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(82%) were rejected by officials in the populous and racially
diverse Gwinnett County.146 Gwinnett County had a dispro-
portionately high absentee ballot rejection rate (7.4%) and
also rejected a disproportionate number of absentee ballots
from non-white voters: in particular, 73.2% of the voters
whose absentee ballots were rejected were African-American,
Latino, or Asian and only 15.9% were white.147 Civil rights
advocates filed related lawsuits in mid-October 2018 after
evidence emerged that Georgia elections officials had rejected
hundreds of absentee ballot applications and absentee bal-
lots due to mismatches between the voters’ signatures on the
applications and ballots and the signatures on file with elec-
tion officials.148 Plaintiffs filed motions for injunctive relief
and presented evidence that a total of 136 absentee ballots
were rejected statewide due to a “signature match” issue.149

The district court held that plaintiffs established their
entitlement to injunctive relief and showed a substantial
likelihood of success on their claim that Georgia’s proce-
dure—which granted election officials who are not trained in
handwriting analysis unchecked discretion to determine
whether two signatures matched—violated their rights to
procedural due process.150 Accordingly, the court ordered
injunctive relief specifying that Georgia county election of-
ficials shall: (1) not reject any absentee ballots due to an al-
leged signature mismatch; (2) treat any such ballots as pro-
visional ballots; and (3) provide, to the absentee voter, pre-
rejection notice and an opportunity to resolve the alleged
signature discrepancy prior to the certification of the
consolidated returns of the election.151 Defendant Secretary
of State has appealed the district court’s temporary restrain-
ing order and sought a stay pending appeal. On November 2,
2018, an Eleventh Circuit panel (by a two-to-one vote) denied
the Secretary of State’s motion to stay the injunctive relief
ordered by the district court.152

III. BARRIERS THAT INTERFERE WITH THE
ABILITY OF VOTERS TO CAST A VOTE THAT
EFFECTUATES THEIR INTENT

“While lost on some, Puerto Rico is part of the United
States . . . The American flag has flown over the island since
1898, and its people have been American citizens since
1917.”153 When Congress passed the Voting Rights Act in
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1965, it included provisions expressly designed to protect the
voting rights of citizens educated in Puerto Rico and to make
sure that Puerto Ricans living outside of Puerto Rico could
effectively exercise their right to vote.154 In particular, Sec-
tion 4(e) of the Act “ensures that Puerto Ricans—American
citizens, all of them—are not prevented from voting in a
language they may not fully understand” by requiring the
provision of voting instructions and ballots in Spanish as
well as English.155 Voting rights advocates successfully sued
to enforce Section 4(e) in Chicago, Philadelphia, and New
York during the 1970s.156

Section 4(e) has come to the forefront once more in Florida.
In 2017, Hurricane Maria inflicted catastrophic damage on
Puerto Rico and caused many of its residents to relocate to
other parts of the United States. As of March 2018, an
estimated 50,000 to 75,000 Puerto Ricans have permanently
resettled in Florida and many of them have moved to coun-
ties that currently conduct English-only elections.157 In 2018,
voting rights advocates brought suit against the Florida Sec-
retary of State seeking to enforce Section 4(e) in 32 Florida
counties that contain Puerto Rican populations but do not
provide Spanish-language election materials.158 Plaintiffs
sought a preliminary injunction for the Florida counties that
contain Puerto Rican populations who were either born in
Puerto Rico or speak English less than “very well.”159 The
district court entered a preliminary injunction to require
Spanish language electoral material in the 32 counties after
finding that plaintiffs established a substantial likelihood of
success on the merits and irreparable injury, that the bal-
ance of equities favored the requested relief, and that the
administrative expense of compliance with Section 4(e) is far
outweighed by the fundamental right at issue.160 The court
concluded by observing that “[i]t is remarkable that it takes
a coalition of voting rights organizations and individuals to
sue in federal court to seek minimal compliance with the
plain language of a venerable 53-year-old law.”161

Straight-ticket voting, which allows a voter to select all of
a party’s candidates with one ballot mark, is another elec-
toral procedure that touches on a voter’s ability to cast an ef-
fective ballot. Proponents of straight-ticket voting assert
that the practice aides voters in understanding long and
complicated ballots.162 Opponents contend that straight-ticket

THE PERILOUS PATH TO THE POLLS IN 2018

511



voting allows people to vote without thinking critically, dis-
advantages third-party or non-partisan candidates, and en-
courages partisanship.163 Advocates on both sides accuse the
other of holding to their position only for underlying political
motives.164 In recent years, many states have abolished this
option.165

The issue of straight-ticket voting recently came to a head
in Michigan. In 2018, a district judge concluded that a Mich-
igan bill to end straight-ticket voting “unduly burden[ed] the
right to vote, reflect[ed] racial discriminatory intent harbored
by the Michigan Legislature, and disparately impact[ed]
African-Americans’ opportunity to vote in concert with social
and historical conditions of discrimination.”166 Straight-ticket
voting has existed in Michigan since 1891.167 In 1964 and in
2001 the Michigan legislature attempted to ban the practice,
but voters defeated both bills through a referendum.168 In
2015, the Michigan Legislature again proposed a bill to end
straight-ticket voting and attached a $5 million appropria-
tion, which precluded a voter referendum on the issue.169 The
district court granted a preliminary injunction, finding that
the bill likely violated the Equal Protection Clause and Sec-
tion 2 of the Voting Rights Act.170 In coming to its decision,
the district court explained that Michigan has a “restrictive
voting scheme” because it does not allow early voting, allows
absentee voting only in rare circumstances, and has longer
ballots than many states.171 Getting rid of straight-ticket vot-
ing would “introduce significantly greater wait times and
dramatically longer lines,” deterring voting.172 Furthermore,
the court concluded that these increased wait times would
be experienced disproportionately by African-American
voters.173

This case is now pending on appeal, but a split panel from
the Sixth Circuit has stayed the district court’s judgment.174

In coming to this conclusion, the majority noted that most
states do not allow straight-ticket voting and that many
states have outlawed the practice in recent years.175 The ma-
jority explained that it found that the plaintiffs’ experts’
opinions were flawed and that there was no compelling evi-
dence that eliminating straight-ticket voting would signifi-
cantly increase wait times to vote.176 The majority concluded
that “there are very serious problems with both the factual
underpinnings and the legal analysis of the district court’s
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opinion,” and that the appellee therefore showed a likelihood
of success on appeal, warranting a grant of the stay motion.177

IV. STRUCTURAL IMPEDIMENTS TO EQUAL
ELECTORAL OPPORTUNITIES

Section 2 of the Voting Rights Act, 52 U.S.C. § 10301, is
intended to eliminate discrimination in the electoral process
by guaranteeing minority voters an equal opportunity to
elect the candidates of their choice. Plaintiffs can prove a
violation of § 2 by showing that an electoral structure,
practice, procedure, or standard has a discriminatory effect
on minority voters and proof of discriminatory intent is
unnecessary.178 Consequently, a state or political subdivision
violates § 2 if its districting plan provides less opportunity
for racial or language minorities to elect representatives of
their choice.179

To make out a § 2 ‘effects’ claim, a plaintiff must establish the
three so-called ‘Gingles factors.’ These are (1) a geographically
compact minority population sufficient to constitute a majority
in a single-member district,180 (2) political cohesion among the
members of the minority group, and (3) block voting by the
majority to defeat the minority’s preferred candidate . . . If a
plaintiff makes that showing, it must then go on to prove that,
under the totality of the circumstances, the district lines [or
at-large system] dilute(s) the votes of the members of the
minority group.181

In conducting this “totality of the circumstances” inquiry,
courts consider evidence of the following factors (known as
the “Senate factors”): (1) the history of voting-related
discrimination in the State or political subdivision; (2) the
extent to which voting in the elections of the State or politi-
cal subdivision is racially polarized; (3) the extent to which
the state or political subdivision has used voting practices or
procedures that tend to enhance the opportunity for discrimi-
nation against the minority group, such as unusually large
election districts; (4) the exclusion of members of the minor-
ity group from candidate slating processes; (5) the extent to
which minority groups bear the effects of past discrimination
in areas such as education, employment, and health, which
hinder their ability to participate effectively in the political
process; (6) the use of overt or subtle racial appeals in politi-
cal campaigns; (7) the extent to which members of the minor-
ity group have been elected to political office in the jurisdic-
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tion; (8) evidence demonstrating that elected officials are
unresponsive to the particularized needs of the members of
the minority group; and; (9) evidence showing that the policy
underlying the State’s or political subdivision’s use of the
contested practice or structure is tenuous.182

Voting rights advocates have had mixed success in bring-
ing § 2 challenges to districting plans in 2018. In Abbott v.
Perez, the Supreme Court reversed a three-judge panel’s
finding that Texas’ congressional districting plan diluted the
voting strength of Latinos in violation of § 2. The court
concluded that the plaintiffs failed to show that they could
create additional electoral “opportunity” districts for Latinos
in one area of the state, or that they could create such an ad-
dition in another area, without breaking a county line in
violation of the Texas Constitution.183 In another Texas case,
plaintiffs alleged that the statewide, at-large election of all
justices to the Supreme Court of Texas and judges to the
Texas Court of Criminal Appeals violated § 2 of the Act by
diluting the voting strength of Latino voters.184 Although the
district court found that plaintiffs proved the three Gingles
preconditions, it ultimately held that this was the “unusual
case” where plaintiffs proved the preconditions but nonethe-
less failed to establish a § 2 violation because the “racial
minority is closely aligned with the losing political party and
the evidence on the totality of the circumstances renders po-
litical partisanship the better explanation for the defeat of
minority-preferred candidates at the polls.”185

On the other hand, voting rights advocates have success-
fully challenged at-large and single-member districting plans
under § 2 in Missouri, California, and Georgia. The Eighth
Circuit affirmed the district court’s finding that the at-large
system of electing school board members in the Ferguson-
Florissant School District unlawfully diluted the voting
strength of African-Americans in violation of § 2.186 In Luna
v. County of Kern, the district court held that Kern County
California’s single-member redistricting plan unlawfully
diluted the voting strength of Latinos in violation of § 2.187

Finally, in Wright v. Sumter County Board of Elections and
Registration, the district court held that Sumter County’s
method of electing members of its board of education (a
hybrid system whereby two members are elected at large
and five members are elected from single member districts)
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unlawfully diluted the voting strength of African-Americans
in violation of § 2.188

CONCLUSION
The voting rights decisions offer three important lessons.

First, voting rights still matter. Notwithstanding the
Supreme Court’s decision in Shelby County, voting rights
advocates have continued to litigate and win cases under the
Voting Rights Act and constitutional theories. Many of these
victories took place in critical background states for the
upcoming 2018 mid-term elections. The vindication of voting
rights of non-white voters in Georgia, of Puerto Ricans and
college students in Florida, and of African-Americans in In-
diana could potentially make a difference in what are
expected to be very close Senate races in those states. To be
sure, victory is not easily (or always) won and it can be fleet-
ing as cases progress to the Courts of Appeal and the
Supreme Court. Nonetheless, litigation remains an impor-
tant tool for the protection of voting rights.

Second, community vigilance and mobilization are of criti-
cal and heightened importance. In the post-Shelby County
world, discriminatory changes that would have been blocked
by pre-clearance can be enacted without court scrutiny. Com-
munity pressure can thwart potentially devastating changes
in the electoral process, such as the proposed closure of poll-
ing places in Randolph County, Georgia, before those change
are formally enacted. Community mobilization can cause the
placement of constitutional amendments (such as the
proposed changes to Florida’s felony disenfranchisement and
re-enfranchisement process) on the ballot so that the people
can vote on important issues where the courts are reluctant
to provide relief. Community mobilization can also counteract
unfair laws and voting procedures. In North Dakota, the
activism of the Native American tribes has mitigated the
harm that the state’s “strict” voter ID statute has dispropor-
tionally inflicted on the Native American community.

Finally, personal vigilance must be maintained. Voting
purges are increasing and it is the responsibility of each
voter to make sure that he or she remains registered in good
standing. It is also an unfortunate reality that these strict
voter ID statutes have been enacted in the first place—given
the almost complete absence of any actual evidence of voter
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impersonation fraud—and typically been upheld by the
courts. Given this, it is incumbent upon each voter to make
sure that he or she has the required ID or takes the steps to
learn how to obtain one in those states that have strict voter
ID statutes.
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